* The validity and effect of assumption of mortgage debts in New York has recently been discussed by the author in the JOURNAL in The Creation and Effect of Personal Liability on Mortgage Debts in New York
50 YALE L. J. 224. This article will discuss the remedies of the mortgagee before and after the emergency legislation of 1933.
t M ember of the New York and Connecticut bars.
1. There is said to be an unreported case permitting redemption after sixteen years -a practice hardly designed for free alienation of property. Brabner-Smith, Economic Aspects of the Deficiency Judjnent (1934) 20 VA. L. REV. 719, 721.
2. Sears, Roebuck & Co. v. Camp, 124 N. J. Eq. 403, 407-08, 1 A. (2d) 425, 427-28 (1938) .
3. Barson v. Mulligan, 191 N. Y. 306, 84 N. E. 75, 78, 16 L. R. A. (N. s,) 151 (1908); Moulton v. Cornish, 138 N. Y. 133, 140-41, 33 N. E. 842, 843-44, 20 L, R. A. 370 (1893) ; Holmes v. Gravenhorst, 238 App. Div. 313, 314-15, 263 N. Y. Supp. 738, 740-41 (2d Dep't 1933 ), rev'd, 263 N. Y. 148, 188 N. E. 285, 91 A. L. R. 1230 , 1236 ; Young v. Vail, 29 N. M. 324, 369-71, 222 Pac. 912, 924, 34 A. L. R. 980, 1015 (1924 .
4. Since 1830 the mortgagee's remedy of ejectment has been barred in New York by statute (now Civil Practice Act § 991) which cannot be avoided by contract. See Prudential Ins. Co. v. Liberdar Holding Co., 74 F. (2d) 50, 53 (C. C. A. 2d, 1934) . A mortgagee may no longer have possession prior to foreclosure without the owner's consent. Herrmann v. Cabinet Land Co., 217 N. Y. 526, 112 N. E. 476 (1916) . Waiver of the equity of redemption is forbidden, and executory contracts to convey to the mortgagee in lieu of foreclosure are unenforceable as against public policy. See Verity v. Metropolis Land Co., 248 App. Div. 748, 288 N. Y. Supp. 625 (2d Dep't 1936) , aff 'd, 274 N. Y. 624, 10 N. E. (2d) 582 (1937) ; but cf. 2 JONES, MORTGAGES (8th ed. 1928) § 878, n. 47, and § 881, n. 90 . Dealings between mortgagor and mortgagee are subject to scrutiny by equity. See Odell v. Montross, 68 N. Y. 499, 504 (1877) ; 2 JONES, Op. Cit. supra, at § § 878-81; 1 WILTSIE, MORTGAGE FORECLOSURES (5th ed. 1939) § § 244-45. Early foreclosure procedures were in rem and no money judgments were sought or obtained.' With this common law background Chancellor Kent, in the early New York case of Dunklcy v. Tau Buren, 0 concluded that equity had no jurisdiction to enter a deficiency judgment in fcorvclosure. This was an exception to the general practice of equity, on assuminfg jurisdiction, to make a complete determination of all issues. legal and equitable. But principally because of Kent's prestige, American courts have assumed since the Dznkley case that deficiency judgments were creatures of statute alone. Later, strict foreclosure was supplanted in New -York by foreclosure by sale, a method deemed fairer t-n the ground that a public sale was the truest test of value: If the prisceced,; of sale were less than the mortgage debt, the mortgagee recovered a judgment for the deficiency, while any surplus was payable to the mortgagor.
REMEDIES OF THE MORTGAGEE BEFORE Tr-E EMUERGENCY LEGISLATIOx
Deficiency Judgments. Prior to the emergency legislation of 19331 a mortgagee could by statute recover a deficiency judgment in foreclosure against his mortgagor and any person liable on the debtO if the court had jurisdiction in personam' 0 and the judgment directing the sale adjudicated the liability of the party to be charged. 1 (1937) ; M1onaghan v. 'May, 242 App. Div. 64, 66, 273 N. Y. Supp. 475, 478 (24 Dep't 1934) , and see the elaborate discussion in Young v. Vail, 29 N. M. 324, 22 Pac. 912, 34 A. L. R. 980, 1015 (1924 .
8. Lansing v. Goelet, 9 Cow. 346, 356, 357 (N. Y. 1827) ; Sears, Ruebuck & Co. v. Camp, 124 N. J. Eq. 403, 1 A. (2d) 425, 428 (1938) ; cf. Frank v. Davis, 135 N. Y. 275, 279 , 31 N. E. 1100, 1101 (1892) ; National City Bank v. Gelfert, 284 N. Y. 13, 20, 29 N. E. (2d) 449, 452-53 (1940) , 130 A. L. R. 1472, 1492 (1941) , rcvd, 313 U. S. 221 (1941) ; 3 JoxEts, MoRTGAGEs (Sth ed. 1928 (Sth ed. ) § 2010 Foreclosure by sale is said to be the common American remedy. P,rabner-Smith, 11. Bankers Trust Co. v. 1 East 88th St. Co., 283 N. Y. 3f9, 28 N. F (2,4 875 (1940) ; Wager v. Link, 134 N. Y. 122, 128, 31 of foreclosure and sale was final for some purposes and interlocutory for others. It was a final order for purposes of appeal, 12 but interlocutory as to the amount of the obligor's liability, which was not fixed until the entry of a money judgment. 3 Not until then did execution issue.
14 If the referee's report of sale showed a deficit, the clerk of the court docketed a deficiency judgment without application "to the court or notice to the obligor." 0 Execution issued immediately; confirmation was neither necessary nor usual'( and no further order was required.' 7 The act of the clerk was purely ministerial,' in pursuance of 12. Emigrant Indust. Say. Bank v. Van Bokkelen, 269 N. Y. 110, 199 N. E. 23 (1935) . The judgment of foreclosure and sale is a final determination of the rights of the parties in the premises on all matters within the scope of the pleadings. Matter of Estate of Stilwell, 139 N. Y. 338, 34 N. E. 777 (1893) . The adjudication of liability is immune from collateral attack. Butterly v. Maribert Realty Corp., 234 App. Div. 424, 255 N. Y. Supp. 321 (1st Dep't 1932 ), aff'd, 260 N. Y. 554, 184 N. E. 89 (1932 ; Tnikelman v. 415 East 12th St. Corp., 251 App. Div. 377, 296 N. Y. Supp. 870 (1st Dep't 1937) . Fraud in obtaining the judgment may be raised subsequently. Slote v. Caqcade Holding Corp., 276 N. Y. 239, 11 N. E. (2d) 894 (1937) ; Byrnes v. Owen, 2,13 N. Y. 211, 153 N. E. 51 (1926) ; Garlasco v. Smith, 250 App. Div. 534, 294 N. Y. Supp. 772 (1st Dep't 1937) , aff 'd, 276 N. Y. 666, 13 N. E. (2d) 53 (1938) . The right to an accounting may also be raised subsequently. Kohl v. First Trust Co., 255 App. Div. 123, 6 N. Y. S. (2d) 84 (4th Dep't 1938) ; see Bennett v. Austin, 81 N. Y. 308 (1880) (junior mortgagee in possession, using rents to acquire title in senior foreclosure, holds title in trust for mortgagor). A third person, not a party to the foreclosure, may not take advantage of the adjudication. St. John v. Fowler, 229 N. Y. 270, 128 N. E. 199 (1920) . The judgment is interlocutory in that the right of redemption survives until the sale and until then inferior lienors may sell on execution. Nutt v. Cuining, 155 N. Y. 309, 313, 49 N. E. 880, 881 (1898) ; Barnard v. Onderdonk, 98 N. Y. 158, 166 (1885) . The auction sale terminates the right of redemption and the owner may not prevent the purchaser's completion of the sale by tender during the interim. Brown v. Y. 110, 115, 199 N. E. 23, 25 (1935) ; see 3 JoNns, M ,otoAG, S (8th ed. 1928) § § 2206, 2220. 14. French v. French, 107 App. Div. 107, 94 N. Y. Supp, 1026 (4th Dep't 1905 , appeal dismissed, 185 N. Y. 532, 77 N. E. 1187 (1906) ; see 3 JoNEs, MORTOAGES (8th ed.
1928) §2012.
15. Bondy v. Aronson & List Realties, Inc., 227 App. Div. 136, 237 N. Y. Supp. 444 (4th Dep't 1929) ; Hawley v. Whalen, 64 Hun 550, 19 Oct. 26, 1936 , p. 1369 ; see Syracuse Trust Co. v. Corey, 167 Misc. 506, 509 et seq., 4 N. Y. S. (2d) 349, 352-53 et seq. (Sup. Ct. 1938) .
17. Taylor v. Derrick, 64 Hun 636, 19 N. Y. Supp. 785 (Sup. Ct. 1892) . 18. Morris v. Morange, 38 N.Y. 172 (1868) ; Moore v. Shaw, 15 Hun 428 (N. Y. 1st Dep't 1878 ), appeal dismissed, 77 N. Y. 512 (1879 . the judgment of foreclosure and sale, and apparently not a final order for purposes of appeal.
9
Since determination of the deficiency judgment was automatic, protection of the mortgagor depended on adequacy of price obtained at the foreclosure sale. But the foreclosure sale, although subject to vacation on various grounds of unfairness,-could not be set aside for inadequacy of price alone"' unless it was so great as to "shock the conscience" of the court. 2 2 Nor did the mortgagee's resale of the premises at a profit reduce the deficiency judgment.
-3 While the failure of judicial sales to attract bidders had previously been recognized, 4 it was the depression 19. Himmelman v. 540 West 146th Street, Inc., 244 N. Y. 540, 155 N. E. 8M (1926) . 20 . King v. Platt, 37 N. Y. 155 (1867) ; Wright v. CaprareIla, 205 App. Div. 559, 199 N. Y. Supp. 864 (2d Dep't 1923) ; Lincoln Trust Co. v. Fullaytar, 193 App. Div. 530, 190 N. Y. Supp. 630 (1st Dep't 1921) Van Bokkelen, 269 N. Y. 110, 115, 199 N. E. 23, 25 (1935) ; Lansing v. Goelet, 9 Cow. 346, Co. v. Lowenstein, 113 N. J. Eq. 200, 203, 166 At. 538, 540 (Ch. 1933 393, 446, 88 A. L. R. 1481, 1519 (1933) , and cases cited sttpra notes 20 and 21; but cf. cases cited infra note 25.
23. Haines v. Twelfth Ward Bank, 162 App. Div. 164, 147 N. Y. Supp. 254 (1st Dep't 1914 ), aff'd, 220 N. Y. 751, 116 N. E. 1049 (1917 ; Schultz v. Mead, 8 N. Y. Supp. 663 (1890 ), aff'd, 128 N. Y. 680, 29 N. E. 149 (1891 Action on the Bond. Before the emergency legislation, a mortgagee could disregard the mortgage and his right to foreclose and recover a judgment for the mortgage debt against the mortgagor 2 8 (despite a 25. Twenty-eight of thirty-one parcels sold at foreclosure in New Jersey on the same day brought $100 each. See Federal Title & Mtge. Guar. Co. v. Lowenstein, 113 N. J. Eq. 200, 202, 166 At. 538, 539 (Ch. 1933 ), (1934 July 22, 1933, p. 259, col. 3 (Sup. Ct.) (mortgagee delayed sale thirteen months; value of property to be applied on debt) ; Strochak v. Glass Paper Making Supplies Co., N. Y. L. J., May 9, .1933 , p. 2794 Id., May 10, 1933 , p. 2818 (stays sale), rev 'd, 239 App. Div. 312, 267 .N. Y. Supp. 282 (1st Dep't 1933) Aug. 29, 1933, p. 688, col. 1; Id. Aug. 30, 1933, p. 702, col. 1; Notes (1934) Before the enactment of statutes making available a deficiency judgment in a foreclosure proceeding, the mortgagee could proceed at law on the bond and foreclose his mortgage in equity concurrently.0 3 This procedure, however, was changed by a series of statutes consolidating the mortgagee's remedies into two complete" 0 but separate actions: he might either proceed on the bond or sue to foreclose. To avoid double litigation and costs the consolidation statutes thus sought to confine all issues to one of two actions and require where possible the joinder of all persons liable on the mortgage. 37 Foreclosure became a plenary proceeding -in rem to enforce the lien and in personam for a resulting deficiency, the complaint being deemed to state but a single cause of action." All persons liable for the debt could thus be joined in fore- 120 Mlisc. 26S, 198 N. Y. Supp. 198 (Sup. Ct. 1923) , re'd, 205 App. Div. 781, 783, 260 N. Y. Supp. 245, 247 (3d Dep't 1923 Div. 940, 161 N. Y. Supp. 1120 (2d Dep't 1916 .
38. The deficiency judgment is deemed incidental to the foreclosure rather than as stating a separate cause. See Jamaica Say. Bank v. M. S. Investing Co., 274 X. Y. 215, 219, 8 N. E. (2d) 493, 494, 112 A. L. R. 1485, 1489, 1498 (1937) ; Reichert v. Stilwell, 172 N. Y. 83, 88, 64 N. E. 790, 792 (1902). closure 3 " where a money judgment would be rendered for the residue of the debt left after the sale 4 " and the priority of liability and rightsover settled among the obligors. 4 As an alternative to foreclosure the mortgagee might maintain an action on the bond, joining all parties personally liable and, after recovery of judgment, levying on the free assets of the obligors. 42 The two remedies could not, however, be pursued concurrently. 43 Nor, apparently, could a mortgagee voluntarily discontinue one type of suit for the purpose of instituting the other." After recovery of judgment in an action on the bond, for example, no foreclosure was maintainable until execution was returned unsatisfied . 4 Conversely, the institution of foreclosure, where a deficiency judgment was available, debarred the mortgagee from an action on the bond before or after the decree. 40 Honeyman v. Hanan, 275 N. Y. 382, 392, 9 N. E. (2d) 970, 974 (1937) , appeal dismissed, 302 U. S. 375 (1937) App. Div. 842, 300 N. Y. Supp. 601 (1st Dep't 1937) (permits joinder of cause of action for foreclosure with causes for interest and taxes; no opinion) ; Stitz v. Geiger, N. Y. L. J., July 29, 1940, p. 226, col. 4 (Sup. Ct.) (ibid.) .
limitation by preventing the maintenance of any action for the debt after foreclosure without leave of court." While the granting of leave was discretionary, the limits of discretion were fairly well marked. It was only granted in special circumstances as, for instance, against a non-resident who had knowledge of the foreclosure and an opportunity to protect his interest at the sale 4 " or where there was another valid excuse for nonjoinder of an obligor. 49 It was denied if the obligor could have been served"° or, if served, no deficiency judgment was sought in the foreclosure, 5 i.e., where there was no inducement for the obligor to protect his interest at the sale. Again, it was denied in case of some under- standing not to seek a deficiency judgment, 5 2 or in case of laches" a or delay whereby the party to be charged lost a right-over against a person primarily liable." It has never been denied solely on the ground of an inadequate bid at foreclosure, but neither this factor nor other equities escaped consideration in the cases denying leaveY 5 Death of the Obligor. As a result of statutes overruling the common law, the death of the mortgagor effected substantial changes in the remedies of the mortgagee. Under common law, all charges against realty for which a decedent was liable, including mortgages, became debts of his estate and payable by the personal representative unless the will directed otherwise." The heir or devisee took the property, as against the representative, free and clear of the mortgage. But popular belief that the rule was otherwise, i.e., that the mortgaged premises were primarily liable for the payment of the debt, defeated the intentions of testators so frequently that the legislature enacted a statute early in the nineteenth century (now Real Property Law Section 250) reversing the common 52. Scofield v. Doscher It is applicable only to a holder of the mortgage and does not affect the right of an obligor who has paid the debt to reimbursement against a primary or co-obligor. As to a primary obligor, see Comstock v. Drohan, 71 N. Y. 9 (1877) ; cf. Hyde v. Miller, 45 App. Div. 396, 60 N. Y. Supp. 974 (4th Dep't 1899 ), aff'd, 168 N. Y. 590, 60 N. E. 1113 (1901 . As to a co-obligor, see (Vol. 51 : 382 law rule." This statute required the heir or devisee of property mortgaged by the decedent, in the absence of contrary testamentary directions, to "satisfy and discharge such mortgage out of his own property," without resorting to the representative. The statute was held to cover mortgages assumed as well as executed by the decedent." 5 And it was not overruled by a general testamentary direction to pay debts." 0 Section 250 was limited in its terms to the relations between heir or devisee and the general estate, but it was nevertheless extended by construction to the mortgagee." 0 Though not intended to deprive the mortgagee of any part of his debt, it was held to make the mortgaged premises primarily liable for the mortgage debt and to limit the liability of the representative and distributees of the estate to a deficiency judgment. By judicial legislation, therefore, the mortgagee was required first to foreclose and then to claim against the general estate only for the deficiency. 6 " The mortgagee could not waive his lien on the property and claim for the full amount of his debt against the representative;c Section 250, on the other hand, created no personal liability in the heir or devisee for the debt." 8 Thus the mortgagee could recover a judgment against neither for principal or for interest. 4 For interest accruing before the obligor's death, the mortgagee could recover directly against the representative, 6 5 but for interest accruing subsequently it was necessary first to resort to foreclosure and only charge the representative with any resulting deficiency. 8 Enacted for the purpose of preventing an heir or devisee from taking property, as against the representative, free and clear of the mortgage, 7 Section 250 thus construed had the further effect of marshalling the assets by postponing and qualifying the mortgagee's rights on the bond." 8 The mortgagee, however, was afforded some protection against dissemination of assets properly applicable to payment of his deficiency by a statute empowering the surrogate, on the mortgagee's application as a contingent creditor, to direct reservation literal reading of the statute does not preclude a claim against the estate where the property was sold during the mortgagor's lifetime because it refers only to property which "descends to an heir, or passes to a devisee." The temper of the decisions,' however, makes it questionable whether such construction would be upheld. (1940) . The Burrows case implies that the reservation must le equal to the full principal of the mortgage debt. Before this decision the surr,.tgatev were eC.treniely reluctant to reserve assets indefinitely for the protection of a mortgagee's contingent claim. Generally, they found the value of the mortgaged premises high enough to warrant diVtribution of other assets. E. 752 (1932) . This involves practical difficulties because of the rules of marshalling assets or rather, in this case, of marshalling liability [see Lawrence v. Grout, 112 App. Div. 241 , 78 N. Y. Supp. -79 (1st Dep't 1906)], the possible location of beneficiaries beyond the jurisdiction, and the fragmentation of assets effected by distribution. Often, distribution occurs before the mortgagee can reduce his claim to judgment, as, e.g., where the mortgage is not due at the mortgagor's death, where the mortgagor sold the premises during his lifetime, or where for other reasons the representative may be unaware of the claim or the mortgagee of the mortgagor's death.
Presumably, the purpose of recovering a deficiency judgment against the representative, after distribution of the estate, is to predicate a subsequent creditor's action. for non-payment of principal were barred if interest and taxes were paid-a phase irrelevant to this article. Secondly, Civil Practice Act Section 1083-a sought to bar recovery of money judgments in excessive amounts by limiting deficiency judgments to the excess of the mortgage debt over the fair value of the property regardless of the actual proceeds of the foreclosure sale.
1 4 To prevent the mortgagee from circumventing Section 1083-a by disregarding the mortgage and suing for the debt, Section 1083-b was enacted to permit the obligor to offset the fair value of the property in an action brought on the bond." The discuss the problems involved. One is whether beneficiaries subject to jurisdiction may be joined in foreclosure and their proportionate liabilities fixed, or, if not, whether the mortgagee must obtain special leave in the foreclosure court to bring a subsequent creditor's action, %vhich may involve independent procedural difficulties. See Lawrence v. Grout, supra. Another problem is whether a judgment creditor's action will lie without an adjudication of liability in the foreclosure, which raises the further question of privity between representative and beneficiary. See note 47 supra. In any event, completion of the foreclosure or ultimate recovery of a money judgment, or probably both, are delayed. National Say. Bank v. National Commercial Bank & Trust Co., 176 Misc. 1057, 29 N. Y. S. (2d) 840 (Sup. Ct. 1941) , permits joinder of the distributee in foreclosure, denies the need for an accounting, and indicates the possibility that liability may be determined in the foreclosure alone. But this seems practical only when distribution is complete and the beneficiaries subject to jurisdiction. Cf. Pink v. Keiber 74. Thus, where the property on foreclosure is sold to a third party for a lesser amount than the fair value as subsequently determined by the court, the mortgagee must accept as full satisfaction an amount less than the contractual obligation. To avoid the risk of this loss the mortgagee may be compelled to buy in at the sale. But the significance of this result is minimized by the rarity of outside purchasers. See notes 24 and 25 supra.
75. One method of evasion, i.e., by a contract by the mortgagor to bid the amount of the mortgage debt at foreclosure sale, was upheld. Hellawell v. Baer, N. Y. L. J., July 20, 1936, p. 194, col . 2 (Sup. Ct.); but it misfired when the mortgagee's damages for legislation was restricted to mortgages made before July 1, 1932,7 in the belief that emergency laws would be unnecessary to protect mortgages made thereafter in a low market. 77 July 1, 1934, was originally fixed as the end of the emergency, 78 but by successive reenactments the period has been extended, the present one expiring July 1, 1943. In 1938, however, the deficiency judgment provisions were incorporated into the permanent law.
Hurried enactment of these statutes deprived them of precise draftsmanship and raised questions subsequently solved only in part by sporadic amendment and construction. Section 1083-a provided that, on application for a deficiency judgment, the obligor be credited with the sale price or the fair value of the property, whichever was h-igher. As standards for determining the fair value of the property, the Act prescribed "fair and reasonable market value of the mortgaged premises" as of the date of the sale "or such nearest earlier date as there shall have been any market value thereof." Since the legislation was enacted at a time when the great preponderance of all sales was judicial or otherwise forced, the legislature recognized, for the purpose of determining fair value, the possible necessity of reverting to an earlier period when there was less exclusively a buyer's market. Some courts sought to make current appraisals by scrutinizing the usual elements of value. 0 Some sought to fix value by the projection of two supposititious creaturesthe "willing seller" and the "willing buyer." 8 0 o But most courts, influenced by language of the Court of Appeals in its opinion determining the validity of the statute,' found no market in the legislative sense as of the period of the foreclosure and reverted to 1930 or 1931,P often breach were reduced by the value of the property. Id., 249 App. Div. 641, 292 81. "There being no market for real estate of any kind, and the banks refusing to loan money on the best of real estate security, owners were caught, as it were, in a trap due to conditions over which no one had control and for which no relief was at hand. Value was in the property but the value could not be obtained nor anything like it." Klinke v. Samuels, 264 N. Y. 144, 149, 190 N. E. 324, 326 (1934 that old standards of market value had become useless and that willing buyers, willing sellers and ordinary conditions had gone by the way. The lower court, finding that there existed no "fair and reasonable market value of the premises" as of the date of the sale, denied application for a deficiency judgment because during the nearest earlier period in which it found a market, the value of the property exceeded the debt. The Court of Appeals, however, found that the purpose of Section 1083-a was not to deprive mortgagees of deficiency judgments but rather to establish a new "equitable standard" for determining them. Evidence of value, according to the court, might be found not only in market transactions of real property similarly situated but also by an examination of every relevant element of value apart from the market, including "age and construction of the buildings on the premises, the rent received therefor, assessed value [for tax purposesi, location, condition of repair . . . conditions in the neighborhood which affect the value of the property therein, accessibility," etc. 8 " Thus the court precluded resort to a pre-depression period of high market prices for purposes of determining value unless a non-market appraisal on the basis of the existing condition of the premises were found impossible. 8 ' As a rough generalization, it can be said that values so found by the lower courts after the decision in the Heiman case tended to approximate tax assessments. Although deficiency judgments were granted far less frequently than 248 App. Div. 216, 288 N. Y. Supp. 1004 (1st Dep't 1936 
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before the emergency period, Heiman v. Bishop did not, as predicted by one cynic, have the effect of inducing the lower courts, after examining expensive records, invariably to deny applications for deficiencies.
Action on the Bond. Under the emergency legislation, an action still lies on the debt whenever one lies to foreclose a mortgage,3 7 provided the personal liability of the debtor has not been released. Section 1083-b permits the defendant in such an action to "set off the fair and reasonable market value of the mortgaged premises less amounts owing on prior liens and encumbrances." The burden of proving the value of the premises lies with the defendant.SS This "set-off" does not operate, however, as part payment of the debt or as an ultimate credit in the mortgagor's favor, but merely as a statutory suspension of a part of his obligation. Although the mortgagee recovers a judgment only for the difference between the debt and the fair value of the property, he may recover the balance in an in personam action after the expiration of the emergency.8 9 Or after the emergency period he may sue to foreclose and obtain a deficiency judgment, subject, however, to a credit for the amount previously recovered at law.9 0 If a mortgagee were also a debtor of the mortgagor on a separate obligation, he was not precluded by the moratorium statutes as #originally enacted from setting off the mortgage debt in an action by the m rtgagor on the separate obligation. The statute, it was held, suspended only the right to maintain an action. Thus a banker-mortgagee could deduct the amount of a depositor-mortgagor's account and properly tender a satisfaction piece of the mortgage." This right of set-off in the mortgagee, predicated on maturity of the debt, was promptly terminated, 2 however, by the enactment of a statute expressly extending the time of payment of principal until the end of the emergency or thereafter.0 3 87. Emsig v. Fuchs, 159 Misc. 803 If a foreclosing mortgagee fails to apply for a deficiency judgment within 90 days after the foreclosure sale or if an application is denied, the proceeds of sale are conclusively deemed to satisfy the mortgage debt, 94 and the mortgagee is barred from action on the bond.," If, however, the lien of the mortgage has meanwhile been extinguished by paramount foreclosure or tax sale, the obligation is no longer secured by a mortgage or subject to mortgage legislation. If in such a case the obligor could offset value, the amount of offset would represent not a suspension but an annihilation of the mortgagee's rights. Consequently, if the mortgage is extinguished, the mortgagee may enforce his bond, without an offset for the value of the property, like any other unsecured general creditor. 6 But except where the mortgage has been extinguished, recovery is limited to the difference between the amount of the obligation and the fair value of the property as determined by the court. The improbability that this amount will be substantial has discouraged mortgagees from undertaking the trouble and expense of litigating actions on the bondY An action for interest, however, opens up possibilities.
Actions for Interest. In Johnson v.
Meyer," the Court of Appeals permitted a mortgagee to recover judgment for interest and taxes'O alone without offset for the value of the premises. The decision of the court, however, raised more questions than it answered. Mindful of the fact that judgments for interest represent but a small fraction of the mortgage debt, mortgagees wondered if recovery would, under Civil Practice Act Section 1077, prejudice a subsequent foreclosure. By its terms the statute did not contemplate an action for part of the debt, and authority others for one year longer-an apparent effort to taper off the moratorium and one which is becoming academic through recurrent extensions of the emergency legislation. Cf. N. Y. C. P. A. § 1077-g, as amended, N. Y. Laws 1941, c. 782. 94 for its inapplicability to suits for less than the entire obligation was too tenuous for the careful practitioner. 0 0 Furthermore, if the interest in question had accrued subsequently to maturity of the mortgage, the issue arose whether it had become such a part of an indivisible Cause of action for the whole obligation that recovery of part would, by splitting a single cause, prevent further legal action by the mortgagee upon either the bond or mortgage.
In Rochester Trust & Safe Deposit Company v. Hatch, 1°1 the Court of Appeals reviewed an action for principal and installments of interest and taxes. The defendant had sought to offset value against all the claims. Without discussion the court affirmed an order striking the defense from all causes except principal, thus holding severable the cause for interest and taxes. The narrow limits of this decision prompted some mortgagees to proceed cautiously by way of declaratory judgment. In a series of subsequent decisions, however, mortgagees were held entitled to recover judgments for taxes and interest, regardless of maturity of principal, without prejudice to the right to maintain actions for installments thereof subsequently accruing, for the principal of the mortgage debt, or for foreclosure. 1 2 Declaratory judgments were frequently granted to this effect.' 0 3
The courts usually advanced two rationales for this result, namely that the parties intended severable causes by fixing separate times of payment for interest and principal, and that the legislative suspension of principal did not in terms postpone interest and taxes. The first reason, however, seems unreliable since the mortgage covenants in issue were 100. Scheidell v. Llewellyn Realty Co., 177 N. Y. Supp. 529 (Sup. Ct. 1918) . N. Y. C. P. A. § 1077 provides: "Where final judgment for the plaintiff has been rendered in an action to recover any part of the mortgage debt, an action shall not be maintained to foreclose the mortgage, unless an execution against the property of the defendant has bken issued . . . and has been returned wholly or partly unsatisfied." drawn at a time when separate actions were not seriously contemplated. As for the second ground, it must first be noted that the general limitation on splitting any cause of action was devised for the benefit of debtors' 0 4 to prevent multifariousness and harassment. Since interest accruing after maturity is generally deemed a component part of the debt, permitting these actions by the mortgagee infringes the purpose of the rules against splitting causes by allowing the plaintiff's election to govern defendant's right of set-off. It has been argued accordingly that the legislature never intended such a result."' But legislative intent, always a doubtful matter, 10 6 is perhaps evidenced by the legislature's failure to override the governor's veto of a series of bills ending separate suits for interest and taxes1°7 Undoubtedly, a statute forbidding actions for interest would have manifested a clear legislative intent, but such a statute would probably have been invalid insofar as it purported to be retroactive' 08 -a result which would have defeated the purpose of the emergency legislation. This legislation was enacted not to void the mortgagor's obligation but to suspend foreclosure actions for principal if interest and taxes were paid.' 0 9 It has been suggested that a mortgagee who sues for interest comes within the spirit of the moratorium by avoiding foreclosure'" but a more impressive argument is that, regardless of express "intent", the emergency acts avoid a transgression of legislative power by sanctioning actions for interest and taxes independently of principal. It might be possible, however, to end the maintenance of separate actions by procedural legislation unifying the separate causes "l without impairing the mortgagee's substantive rights.
The right to recover interest and taxes independently has been limited to in personam actions against the mortgagor. Y. 1941) .
110. Union Trust Co. v. Kaplan, 249 App. Div. 280, 284, 292 N. Y. Supp. 152, 159 (4th Dep't 1936) .
111. Compare Honeyman v. Hanan, 275 N. Y. 382, 9 N. E. (2d) 970 (1937) , appeal dismissed, 302 U. S. 375 ). 112. 172 Misc. 686, 17 N. Y. S. (2d) 666 (County Ct. 1939 ).
[Vol. 51 : 382
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taxes with foreclosure, could obtain the usual foreclosure relief for principal and, in addition, an independent money judgment for the full amount of interest and taxes without proof of value under Section 1083-a. The court justified this result on the ground that the Hatch case had held the causes severable. The judgment was reversed, however, by the Appellate Division, Second Department, on the theory that this was a palpable evasion of Section 1083-a."la The basis of the reversal was twofold. First, the court held that interest and taxes were such an integral part of the mortgage debt that an action to recover them was not severable from an action of foreclosure for the principal. Collateral Security. The emergency mortgage laws make no express provision for the disposition of collateral given to the mortgagee as security for payment of the debt. Such security may consist of rents to be collected by foreclosure receivers, collateral bonds, claims for tax refunds, claims for proceeds of fire insurance, chattel or supplemental real property mortgages, or securities delivered to the mortgagee.
Civil Practice Act Section 1083-a provided that in the absence of an application for a deficiency judgment, or in the event of its denial, the proceeds of the foreclosure sale should be conclusively deemed to satisfy the mortgage debt and no action lay for the deficit. As stsi -n as this statute became effective, however, a question arose as to whether a mortgagee was entitled to the receiver's rents without having rect-overed a 113. 259 App. Div. 676, 20 N. Y. S. (2d) deficiency judgment. The lower courts were in hopeless conflict 11 but a prompt amendment to Section 1083-a disposed of the question by providing that the proceeds of a foreclosure receivership or assignment of rents go to the mortgagee, to the extent of the deficit resulting from the foreclosure sale, regardless of a deficiency judgment.' Where a part of the mortgaged premises was taken in condemnation prior to foreclosure, the Court of Appeals has held that the mortgagee may satisfy his lien from the award without applying for a deficiency judgment under Section 1083-a." 0 The court, however, did not answer a certified question then presented as to whether the presumption of payment, created by Section 1083-a, was limited to a foreclosing mortgagee seeking a personal deficiency judgment against an obligor.' It is unsettled, therefore, whether this presumption bars the sale of securities delivered to the mortgagee as additional collateral.' 2 ' 117. Receiver's balance to mortgagee: Prudential Ins. Co. v. Adelphi Hall, Ite., 242 App. Div. 704, 272 N. Y. Supp. 917 (2d Dep't 1934) ; Metropolitan Life Ins. Co, v. Rosenfield, 153 Misc. 218, 274 N. Y. Supp. 531 (Sup. Ct. 1934) . Contra: Bowery Say. It is clear, however, that the presumption of payment applies generally to collateral bonds made payable to the mortgagee and given by third persons as further collateral. Civil Practice Act Section 1083-b permits offset of the value of the property in an action on a mortgage debt "which originated simultaneously with such mortgage and which is secured solely by such mortgage" in favor of any person "directly or indirectly or contingently liable therefor." "Secured solely by such mortgage" literally refers to the mortgage bond and excludes an additional collateral bond. But in Klinke v, 2 the Court of Appeals determined that "whatever inaccuracies in language there may be," the phrase "directly or indirectly or contingently liable therefor" indicated a legislative intent to apply the statute to a collateral bond. The collateral bond involved was delivered simultaneously with the bond and mortgage and for a sum equal to the mortgage debt. In a later case, City Bank Farmers Trust Company v. Ardlea Incorporation," the collateral bond was delivered six years after the execution of the bond and mortgage and for only part of the mortgage debt. This bond was neither "secured solely" nor had it "originated simultaneously" with the bond and mortgage and, thus again, would have been excluded by a literal construction of the statute. By reading together Section 1083-b and companion moratorium statutes, the court found a general legislative intent to include this bond, and repudiated the literal meaning of the quoted parts of the statute it was construing. In City Bank Farmers Trust Company v. i'fcConnel,' "4 however, a collateral bond for part of the debt was delivered to a mortgagee in circumstances generally similar to the Ardlea case, with the distinction that the bond was delivered after the effective date of the moratorium statutes and included a waiver thereof. Without opinion the bond was held enforceable.' n It is noteworthy that the emergency statutes forbidding actions for principal during the emergency expressly forbid a waiver as against public policy, 122. 264 N. Y. 144, 190 N. E. 324 (1934). 123. 267 N. Y. 224, 196 N. E. 34 (1935) . 125. An affirmance without opinion is unsatisfactory as a basis for conclusions. While affirming the result it does not necessarily endorse the reasoning of the lower court. itself to the particular section of the emergency laws in issue and deduced a legislative intent from the entire statutory scheme. There seems to be no reason for distinguishing between the right to enforce a collateral bond and the right to sell stocks and bonds given for the same purpose. Both are generally delivered when the obligor is in extremis. The only conclusion to be drawn is that problems of construction have not been entirely solved.
Validity. During the early thirties the various states enacted every form of emergency mortgage statute -laws delaying proceedings for foreclosure or extending periods of redemption; abolishing or reducing deficiency judgments by fixing minimum prices for sale or allowing fair and reasonable value as a credit irrespective of the amount realized; and refusing confirmation of sales, or confirming only on condition that fair credit be given on the debt. In general, emergency statutes are upheld if they are designed merely to postpone the ultimate remedy of the mortgagee, and provide the mortgagee with reasonable payments or other safeguards during the interim. 127 In 1934 the Supreme Court of the United States in the Blaisdell case 2 ' upheld a Minnesota emergency statute empowering the courts to extend temporarily the period of redemption, upon the owner's application, provided a reasonable share of the income or rents were applied in the interim toward interest, carrying charges, or the principal of the indebtedness as ordered by the court. Protection against waste was accorded the mortgagee. The right to apply for a deficiency judgment was deferred until the expiration of the extended redemption period. The Court deemed the statute a reasonable modification of the mortgagee's remedy without serious impairment of his substantive right on the ground that neither the debt, purchaser's title, nor right to a deficiency judgment was affected and that merely a reasonable extension of time was given. The emergency, according to the Court, justified temporary exercise of powers normally quiescent. Comparison was drawn to the power to give temporary relief from physical disaster and reliance was placed on the emergency rent cases."t 127. Beaver Cty. Bldg. & Loan Ass'n v. Winowich, 323 Pa. St. 483, 486-88, 515, 187 Atl. 481, 482-83, 921 (1936) But the decision, five to four, expressly depended ton the safeguards included in the statute.
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Civil Practice Act 1083-a and other comparable statutes do not po-stpone foreclosure; they qualify and limit deficiency judgments. Too sustain their validity two methods of approach are ptossible:
1 l attempted reconciliation with the contracts clause of the Federal C. institution, or (2) circumvention of constitutional questions on the ground that the statutes merely codify inherent powers of chancery. The New York courts are logically committed to the first because in the Dunkley case' 3 ' Kent had held equity unable to render a deficiency judgment-It follows that deficiency judgments are creatures of statute and the immediate question is whether a right so created is subject to retroactive modification or recall. This approach, however, runs promptly into Bronson v. Kinzie " ' 3 and other decisions of the Supreme Court of the United States invalidating, under the contracts clause, statutes comparable to Section 1083-a.Z' The specific statutes held void sought to limit deficiency judgments by forbidding sales for less than a prescribed fraction of the appraised value. The Bronson case recognized that a "remedy" may be made less convenient or more tardy or difficult without impairment of the "obligation" within the cointracts clause, 24 but flatly held that a statute overstepped the bounds if it substituted appraised value for sale price as the basis of deficiency judgments.
The first New York cases testing the validity of the current mortgage moratorium laws involved the statutes staying actions for principal.I' These were readily upheld, on grounds similar to those in the Blaisdell case, as a reasonable exercise of police power during a declared emer- 136. Reliance was placed on the emergency rent cases, the brevity uf the Fmergency period, and the requirement that interest and taxes be I-aid during the nimratriun.
137. 264 N. Y. 144, 190 N. E. 324 (1934). considered the validity of Civil Practice Act Section 1083-a, not a postponement statute but one modifying mortgagees' substantive rights to deficiency judgments. With no discussion other than a recital of emergency conditions, the court concluded that "such legislation, reasonably seeking only temporary relief, is not unconstitutional." A few months later in the Guttag 38 case, the court referred to the statutdry basis of deficiency judgments and remarked that it had used the language quoted "perhaps unnecessarily". It ruled, however, that the issue before it involved merely the construction, not the validity, of Section 1083-a. Subsequently in Honeyman v. Hanan 1 0 the court upheld the statute, but perhaps unnecessarily. There a mortgagee brought an action at law for the deficit after foreclosure. In the foreclosure action an application for a deficiency judgment had been denied and the mortgagee discontinued against the obligor in order to bring the law action. The Court of Appeals held the complaint legally insufficient. On appeal the Supreme Court of the United States remanded for specification of the precise constitutional question raised. 4 The Court of Appeals then framed a narrow question, i.e., whether legislation is valid which requires determination of deficiency judgments in foreclosure actions.
14 ' And appeal on this point was dismissed on grounds of a lack of a federal question in the mere procedure of state courts. 42 In Honeyman v. Clarke, 4 the Court of Appeals again affirmed the validity of Section 1083-a on the basis of its earlier decisions.
Outside New York, statutes comparable to Sections 1083-a have generally been invalidated by state courts. In Beaver County Building & Loan Association v. Winowich, 1 4 ' a well articulated Pennsylvania decision, three reasons for the invalidity of this type of statute were advanced. The argument based on the brevity of the emergency period was dismissed on the ground that, regardless of the duration of the legislation, the mortgagee's loss was permanent. It was also observed that change from an obligation for cash to an obligation for some cash plus "fair value" of the property as determined in the absence of sales gave the mortgagee no assurance that he could ever realize that value. The 138. N. Y. Life Ins. Co. v. H. & J. Guttag Co., 265 N. Y. 292, 192 N. E. 481 (1934 ). 139. 271 N. Y. 564, 3 N. E. (2d) 186 (1936 140. 300 U. S. 14 (1937). 141. 275 N. Y. 382, 9 N. E. (2d) 970 (1937). 142. 302 U. S. 375 (1937) ; cf. Lapp v. Belvedere, 116 N. J. L. 563, 184 Atl. 837, 115 A. L. R. 429, 435 (1936) [Vol. 51 : 382 realism of this approach becomes apparent where the income is insufficient and the mortgagee must "feed" the property for part or all taxes and carrying charges until the hypothetical "fair value" of the experts can be obtained, if ever. Finally, the court noted that a sale to an outsider at foreclosure for less than the "fair value" gives the mortgagee nothing in return for the enforced credit. The reasoning of this court appears conclusive against validity if deficiency judgnments are based upon statute.
In Honeyman v. Jacobs,1 4 1 the United States Supreme Court considered for the first time in justiciable form the constitutionality of Section 1083-a and held it valid. The shadow of Bronson v. Kinzie was avoided by the chancery approach. The Court cited the Blaisddll case, which is readily distinguishable, as well as the I'achovia case, which sustained a North Carolina statute, retrospective in application but limited in scope. 4 The temper of the Court in the WFachovitr case was indicated by its observation that the mortgage loan transaction contemplated such credit for the value of the property as would make the mortgagee whole, not enriched. This idea was repeated in Hot ,wz an v. Jacobs, where the Court was impressed by the fact that the mortgagce had acquired property appraised at $25,000 through a mortgage loan of $15,000. The record did not, however, require consideration of the effect of acquisition of the property by a third person at the foreclosure sale for less than "fair value". The Court stated:
"Section 1083-a in substance assured to the court the exercise of its appropriate equitable powers. By the normal exercise of these powers, a court of equity in a foreclosure suit would have full authority to fix the terms and time of the foreclosure sale and to refuse to confirm sales upon equitable grounds where they were found to be unfair or the price bid was inadequate. . . . In this control over the foreclosure sale under its decree, the court could consider and determine the value of the property sold to the mortgagee and what the mortgagee would thus realize upon the mortgage debt if the sale were confirmed."' (1937) . The 1J'achoz ia statute applicd tu truste\ sak , at the instance of the mortgagees, where title wais acquired by mrtgagxems fr le than th debt, and provided that in a subsequent action for the residue the ubligr c.juld ,fi-tt the value of the property. This statute did not cover !-ales tv third lprs -,l al1 thereby avoided one of the objections pointed out in the I'inszechh case. Equally inwI.rtant, it left untouched another complete remedy of the mortgagee-the ordinary julkial -akand thereby avoided complete impairment of remedy as in Bronson v. KIin:ie. Its 1,ractical effect, however, was a brake on deficiency judgments betause deficiency julqments through judicial sales were already under equitable control in XNorth Carolina. See (1939 ) 52 HAlv. L. RFv. 1367 . 147. 306 U. S. 539, 543 (1939 .
The language of the Court indicates a sanction of equitable control over deficiency judgments through control over the sale, at least where the mortgagee himself purchases, regardless of emergency conditions. This implication, however, was rejected by the Iew York Court of Appeals. New York's restriction of its emergency mortgage laws to mortgages made before July 1, 1932, prevented control under Section 1083-a of deficiency judgments on subsequently executed mortgages. 1 4 1 5 Upon recoinmendation of a legislative commission which relied on the Wachovia case, the provisions of Section 1083-a were made part of the permanent law. In National City Bank v. Gelfert, 14 ' 9 however, the Court of Appeals, following Bronson v. Kinzie, held the new statute invalid insofar as it applied to preexisting mortgages, i.e., mortgages made between July 1, 1932, and April 7, 1938 . The court stressed the fact that the statute enacted a permanent and not an emergency change in remedy. Conceding normal state control over remedies in which a litigant has no vested interest, the court decided, nevertheless, that the statute had withdrawn all effective remedies. The two other available remedies -action on the bond and action for the deficit after foreclosure -were regarded as inadequate. An action for the deficit was deemed unduly hampered by the consolidation statutes and an action on the bond, in lieu of foreclosure, was held unsatisfactory because any judgment recovered could not be used to levy on the debtor's equity of redemption. 1 "° In contrast to the emphasis of the Court of Appeals it is noteworthy that limitations upon the practical efficiency of alternative remedies received slight consideration in the Wachovia case.
The mortgagee in the Gelfert case had purchased at the foreclosure sale but the court's attitude was conditioned by the opportunity of thirdparty purchasers to bid at the sale. It remarked that the new statute compelled the mortgagee to bid a sum equal to:
"the market value as that value may thereafter be determined by the court or must go without any satisfaction of so much of the debt as equals the difference between the value as so determined and a lower price paid on a sale to a third party.''5
The court concluded that this factor left "no room for the play of any equitable consideration" and characterized as utterly capricious efforts
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of the lower courts to exert an independent equitable control over deftciency judgments.'-2
The Gelfert case was reversed by theSupreme Court"" on the grsumnd that a mortgagee has no constitutional right to retain the strategic advantages of a forced sale and that a formula for fixing defickncy judgments, restricting the mortgagee to payment in full, may be retrjactively adopted. The Bronson and similar cases were by-passed as incapable of forcing "legislatures to be blind to the lessons which anther century had taught." Though adverting to equity's long efforts to irevent judicial sales from becoming an instrument of oppressiten, the Court premised its decision upon a legislative power, free of conStitutional bars, to modernize the yardstick of value. The Jacobs case had merely indicated that Section 1083-a had codified a power inherent in equity. The Gelfert decision, however, expressly left open the yet unfletermined issue of the applicability of the new statute in cases where the premises are purchased by a third person. It would be extrardinary if this question were not soon presented, with an accompanying argument on behalf of a mortgagee that the proceeds of a foreclosure sale can not be forced upon a creditor by retroactive fiat as full payment of the mortgage debt.
Inherent in this question is the entire basis of deficiency judgnientand the technique and scope of equitable control. Although the Court of Appeals has repeatedly spoken of deficiency judgments as creatures of statute, it had held in the Frank case, 1 ' long before the emergency, that the right to a money judgment in foreclosure was not fully defined Icy statute. The empowering statute under consideration contemplated the determination of a deficiency judgment on the basis of the price obtained at the foreclosure sale. But a junior mortgagee subequent to initiation of a foreclosure action was precluded from realizing on a sale by a paramount foreclosure, and thus the deficiency under the junior mortgage could not be ascertained in the mode specified by statute. Under these circumstances it was urged that the junior mortgagee could proceed no further in equity but must begin anew at law. Repudiating this argument, the Court of Appeals found no reason for limiting chancery's jurisdiction in foreclosures and ruled that equity could make a complete determination for the purpose of awarding a deficiency judgment.
Furthermore, the generally accepted belief that deficiency judgments are beyond the scope of equitable jurisdiction was seriously challenged after an exhaustive survey by Botts, J., in Young v. Vail. 1 5 The American decisions were traced directly to the Dunkley case but the Dunkley case was impeached on the ground that the English authorities relied upon were irrelevant. The old English mortgagee, vested with legal title after default, went into chancery to stave off equitable interference with his right of ejectment. His purpose was to cut off the equity of redemption and confirm his legal title. A judicial ascertainment of the amount of debt was necessary in order to fix the terms of redemption but the object of the suit was to fix rights in rem, not to collect a debt. With this accomplished, complete relief was afforded. No money judgment was sought or given. Botts, J., concluded, therefore, that the authorities relied upon by Kent had no bearing because the precise question did not arise under the early English practice. Foreclosure by sale, on the other hand, generally presupposed title in the mortgagor, and involved neither "foreclosure" nor "equity of redemption" in the technical sense in which these terms were transplanted from England. It was, Botts, J., observed, a remedy for collection of a debt in which enforcement of a lien was only an incident. The opinion concluded by observing that in the Frank case the Dunkley doctrine was repudiated in the jurisdiction that gave it birth.
If equity jurisdiction over deficiency judgments be assumed, the technique of its exercise requires consideration. One suggestion, apparently never carried out, is based upon a supposed power in chancery courts to preclude mortgagees from bidding at foreclosure sales.' 5 0 The right to bid is now generally codified by statute 157 and in New York foreclosure judgments provide that the plaintiff or any other party may bid "unless otherwise specially ordered by the court."' 3 This phrase "obvi-ously was intended to give the court power to revive the old rule if circumstances should prove that the mortgagee's right to bid was being abused."' 9 The suggestion is in terrorem. It disqualifies the logical bidder who can prevent the property from going for a song, makes both parties helpless, and increases the amount of the deficiency judgment.' 0 Whatever is left, or ever existed, of the rule is centered about sales by a mortgagee under a power. or other circumstances in which he controls the conduct of the sale.'' It thus prevents a mortgagee froin selling to himself. The dubious applicability of the principle to judicial sales is shown by the New York cases indicating that the purpose of its rule of court is "to avoid all question"' 0 2 and "to avoid the effect of a supposed technical rule."' It is a bit of English practice which does not obtain in this country' e and apparently never existed in New York. " ' In England the rule applies to non-judicial sales ;"'O its observance in judicial sales consists of routine applications for leave, probably unnecessary, which are given as a matter of course. 0 The rule cannot have been an important part of control by American equity courts over deficiency judgments and any resurrected form would be clumsy.
Deficiency judgments have recently been subjected to control by means of the power to give or refuse confirmation of foreclosure sales. In Suring State Bank v. Giese, 6 s a Wisconsin court made cunfirmatii n conditional upon allowance of credit for the fair value of the property, "a novel procedure for relieving mortgagors from deficiency judgments." 1 6 New Jersey inaugurated a similar practice. There, foreclosures were prosecuted in equity after which an action at law lay for the deficit. A statute was enacted permitting the obligor to defeat the law action to the extent of the value of the property. Though this statute was held invalid, 170 the New Jersey equity courts carried out its purpose by refusing to confirm sales, or reserving the right to vacate them, unless the fair value of the property were allowed upon the mortgagee's claim. 1 1 ' This method is not available in New York practice where confirmation is unnecessary 17 ' and delivery of a referee's deed passes immediate title.' 73 It is makeshift in its interference with title for an ulterior purpose. The stabilizing effect of the rule against setting aside the sale for inadequacy of price alone is essential to attract bidders. And there is no reason for refusing confirmation except on grounds that would justify vacation of the sale. If equity has plenary jurisdiction in foreclosures, subterfuge may be avoided by a frank assumption of power to value the premises in measuring the claim in personam. But if the power be assumed, the problem of appraisal remains and cannot be solved by use of empty terms like "fair value" or "market value." The issue is essentially one of balancing equities, for which ample precedent exists. Objections based upon the possibility of capricious results are directed not against this doctrine alone but generally against discretionary power in courts of original jurisdiction, the abuse of which is presumably corrected by appellate tribunals.
CONFLICT OF LAWS
Our discussion of the mortgagee's rights in personam began with the common law. The rights and limitations which the consolidation statutes, the emergency statutes and the permanent deficiency judgment law super-imposed upon the common law gave rise, as we have seen, to certain important problems. Conflict of laws raises several additional prcoblms involving the requirement by the situs of leave to sue after foreclosure. offset of value permitted by the situs, and discharge of the debt by the law of the situs.
Before the Emergency Mortgage Laws. Generally, statutes designed to consolidate the mortgagee's remedies have been held by fo oreign ctourts to have no effect upon the transitory character of the mortgagee's caue of action for the debt or balance of the debt."' 4 Ccnsequently, since Section 1078 has been held a local statute, limited to New Yotrk fooreclosure actions, leave to sue in New York for the residue of the debt after a foreign foreclosure is not required.' 7 In the absence of pr .f to the contrary, it is assumed that the foreclosure sale was regular and brought the fair value of the land."'h If the ohlig . r was not served. however, the foreign foreclosure merely has the effect of establishing the mortgagee's title to the mortgage and right to ftireclose. Perstonal liability is not adjudicated thereby, and in a subsequent acti,,n the I. Jli., sr may set up any defense to liability including impropriety in the foreclosure sale.' 77 Likewise, Section 1078 has been deemed to relate solely to acticons in New York, and thus to have no effect outside the state. In Bdlmout -,,.
Cornen,"' a Connecticut court permitted recovery of a deficit remaining after a New York foreclosure without requiring special leave frnn the New York court. The court denied that the New York courts had any control over foreign actions on the theory that granting extraterritorial effect to the New York consolidation statutes wo-iuld lead t. absurd results." 9 For example, under the New York consolidatitin statutes an action against a guarantor in Connecticut would be stayed by the pendency of a New York foreclosure; or a mortgagee bringing actions in New York and Connecticut on a mortgage covering property in both states would have to obtain leave of the New York court before he could enforce all his security. Moreover, though Connecticut practice allowed deficiency judgments based on appraised value of the property, the court in the Belmont case held evidence of market value incompetent on the ground that, under New York practice, the mortgagee received the proceeds of the foreclosure sale rather than the property itself. That is, market value was deemed immaterial by the court, which felt that, if it were considered, the obligor might be credited with more than the mortgagee's actual receipts. 18 0 Again, in Williams v. Follett, 18 a motgagee who had foreclosed in New York after the death of the bondsman was permitted to file a claim in Colorado against the latter's estate without obtaining special leave, on the ground that the New York statute "applies only to actions against those who might, by virtue of the act, be made parties to the original foreclosure proceeding."1 8 2 Neither case, however, can be criticized too severely, inasmuch as a New York court would probably, under the prevailing New York rule, have awarded the mortgagee a judgment for the deficit shown by the sale, particularly if the obligor were unavailable for service in the New York foreclosure. 83 Thus, it can be said that these decisions give the mortgagee no more than was contemplated by the New York law while refusing to take into account the accident of the defendant's whereabouts. 4 Comparable consolidation statutes outside of New York have received various constructions. New Jersey, for one, limits the mortgagee to foreclosure in the first instance. Within three months after foreclosure he is permitted, on filing a notice of pendency of action, to bring an action at law for the deficit; recovery of a money judgment reopens the foreclosure and permits redemption within the following six months. New Jersey, it must be noted, applies its own rule only to local mort-gages." 8 Yet foreign courts have consented to apply it to New Jersey mortgages except where both execution and place of payment were outside New Jersey."" 0 Thus, Pennsylvania has denied recovery on a New Jersey mortgage debt where foreclosure proceedings were not first instituted, 187 and New York has indicated its concurrence. ' On the other hand, foreign courts have not construed the California rule limiting the mortgagee to a single action of foreclosure and deficiency judgment as prohibiting actions for the debt before 8 0 or during°' 0 California foreclosures or for a deficit thereafter.' Such a construction has been justified as preventing evasion of personal liability. But if complete relief were available in the California foreclosure through jurisdiction in personam, there would be no excuse for entertaining another action on the bond elsewhere, thus permitting multifariousness and a recover, possibly in excess of that fixed by the policy of the situs.
In actions for the residue of the debt after New Jersey foreclosures. New York has ruled that the mortgagee's failure to file a lis pendens under the New Jersey statute does not affect the bond as a common law obligation, though, clearly, refusal to penalize such an omission defeats the New Jersey policy of warning purchasers that the mortgaged premises are subject to redemption.
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It must be noted, however, that statutes of this type, which do not purport to discharge the debt,' should be distinguished from other statutes providing that foreclosure exhausts the mortgagee's remedies, 9 ' or that the mortgagee's failure to sue for the deficit within the statutory period results in a lapse of his cause of action.' 95 Statutes of the latter type are generally followed.
Under the Emergency Mortgage Laws. In actions brought in New York for a debt or residue of a debt after a foreign foreclosure it has been held that a mortgagor could not offset value under Section 1083-1. New York holds that its emergency mortgage statutes apply only to actions based upon local mortgages.' 96 Since only local mortgages may be foreclosed in New York and since Section 1083-b has been grouped among the statutes regulating mortgage foreclosures, the legislature has been regarded as thereby intending to restrict the right of offset to New York mortgagors.1 97 Such a construction has also been based upon the belief that the legislature determined an emergency to exist solely within New York,'
although it seems more likely that the legislature gave no more thought to possible conflict of laws questions than the gentlemen who prepare law digests without making separate provision for this subject. It is noteworthy that in the cases involving this issue either no provision had been made at the situs for offset or statutcs giving such a right had been held invalid. 1 But cases are beginning to arise in New York in which extra-state mortgage statutes are being pleaded. New York has already given effect to a foreign discharge and there are indications that it will enforce an offset validly created by the law of the situs.'Oe Professor Lorenzen has pointed out that moratory legislation can lie effective only if, under a doctrine of reciprocity, a moratorium at the situs is recognized wherever the litigation takes place. -" His suggcStilon is reinforced today by an increasing tendency to enact permanent mortgage legislation designed to prevent a mortgagee's recovery, in rem and in personam, in excess of the debt. Unless regulations of the situs are enforced at the place of litigation -whether they involve offset of value in an action for the residue of the debt or limitations on the right to sue-the state denying enforcement becomes a haven for litigati.n which is suppressed, at least in part, by the policy of the situs and invitt, a similar repudiation of its own policy. The few cases decided thus far indicate that New York, for one, will enforce an offset granted in another situs. But this is insufficient, even if followed elsewhere, t.. effectuate the policy of the New York statutes. 2 2 For if a New Yorh foreclosure is obtained without personal jurisdiction, an action will lie in a foreign state for the difference between the amount of the obligation and the proceeds of the foreclosure sale, without adjustment for fair value. 0 3 The only check on such an excessive recovery is the requirement of leave to sue imposed by Section 1078. If this statute is now disregarded as a local restriction on the "right to sue" or as an impotent effort to control foreign actions, as was held in Belmont v. Cornea, it is quite obvious that the policy of New York will be defeated.
